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Abstract  
Thesuccessofdigital1ibrariesdependsgreatlyontheapplicabilityofcopyrightlawもothestorage，  
transmission，anddeliveryofdigitaltextandothercontent・CopyrightintheU．S．andothercountries  
grantsrightsofreproductionanddistributiontocopyrightowners．Digitallibraries，however，function  
fbrthepurposeofcreatingelectroniccopleSandmakingthosecopiesavailabletousersoverne七worked  
SyStemS・Whilecopyrightisfundamentallyabarrier七osuchinnovation，thelawalsoprovidesexceptions．  
Thoseexceptionscanenablesomelimitedactivities七hatmightotherwisebeviolationsofthelaw．rrhe  
bestknownoftheseexceptionsis”fairuse．”  
Fairuseisoneof七he mosttroublesomeandmisunderstoodprovisionsofAmerican copyright  
law・Yttiti＄eSSentialfbradvanclngeducationandresearchbyallowlnglimitedusesofprotectedworks．  
TheunCertaintyofthemeanlngOffairusealsohasbeenasourceofconaictandtension，Particularly  
aseducators andlibrarians＄eektobuilduponexistingworksfbrelectronicaccess，andaspublishers  
andauthorsoftenarguethatfairuseintrudesupontheir abilitytomarket andreceiverevenues丘om  
licenslngOrSellingthoseworks．  
Muchofthetensionandstrugglesurroundingfairuseanddigital1ibrariesmaybeaddressedin  
efftctivelicenslngOfprotedtedworks，butmeaningfu11icenslngmuStbeginwithanunderstandingofuser  
rights・Someofthetensionmayalsobereducedbychangesinthecopyrightlaw．Americanlawhas  
Changedinmanyimportantrespectsinrecentyears，1argelyinthenameofわharmonlZlngHAmericanlaw  
WiththelawsofothercoumtrieswithwhichtheU．S．cond11CtSSubstantialbusiness．Thelawsofother  
COuntries，however，areOftenlessopentofairuseandotherrigh七stouseandtobuildupontheworks  
Ofothers・OveraJll，COPyrightintheU・S・andelsewhereischanglnglnWay＄thatareoftenexacerbating  
thecons七rainlngeff6ctsofthelawonthesuccessofdigitallibraries・  
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‡．The Nature ofthe Con負ict．  
Thesucces＄Ofdigital1ibrariesintheUnitedStatesandinothercountriesdependsonmaximum  
accesstoandmeansofdeliveryofinforma七ionresources．Theveryreasonforthepushfordigitallibraries  
hasbeenthepromiseoftechnologyanditscapabilityofstoring，OrganlZlng）andretrievlnginformation  
bymeansthatoughttobevastlymoree伍cientandversatilethantheuseofprintmedia・Y占t，justas  
librarians，reSearChers，andtechnologistshavebeguntodevelopnewmeansfore氏cientandproductive  
digital1ibraries，Wearediscoverlngthatthelawofcopyrigh七setslimits－SOmetimesrlgOrOuSlimits－On  
themeanstopursuethegrowthandsharingofkn0wiedge・Theselimitsfbundedincopyrightlaware  
oftenviewedasaconfiictwiththeobjectiveofcopyrightassetforthintheUnitedStatesConstitution・  
Irealize that the U．S．Constitu七ionis not the constitution ofother countries．Iamwellaware  
thatinourprideandexuberanceabouttheAmericanconstitutionalsystemvehave，Shal1Isay，POlitely  
o鮎redourConsもitutiontoothercountriesasamodel．Y如，thereintheU．S．Constitutionisaprovision  
thatgives the United States Congress thepowertomakecopyrightlaw・Thatprovisiondoes much  
morethansimplygrantasourceofpowertoCongress．TheprovisionalsospecifiesthatCongressshall  
makecopyrightlawinfurtheranceofasocialobjective：thepromotionoftheprogressoflearningand  
knoⅥrledge．  
Thatconstitutionalobjectivedemandsconsiderableintrospectionandultimatelymandatesabaト  
anClngOfinterests．Thepromotionofprogress throughcopyrightisbothasecurlngOfrightsfbrthe  
COPyright ownerinorder toencouragethe creation ofnewworks and their publication，aS We11as a  
boundary around that set ofrightsin order to prevent complete constraintson the public’sright to  
utilizetheworksownedbyothers andtobuildon七hemwithnewinsightsandnewworks．Hence，the  
COmPetinglmPlica七ionsofcopyright－thesecuringofprivaterightsandthegrantingofpublicrights－are  
oftenviewed as aninherent conflictinthelaw． 
Theachievementofabalancebetweenthese conaictingobjectivesisthesourceofa．great deal  
Ofconfusionandmonumentaltension atthisevolutionarys七ageofAmericancopyrightlaw．Thequest  
foranunderstandingofcopyright’sapplicationtothegrowthofdigital1ibrariesoftenyieldsdiverglng  
PerSPeCtives on the meanlngOfcopyrightlaw withitsprotectionofcreators’rights anditsgrants of  
fairuse andotherpublicrights．Awidevarietyofdi鮎rentpointsofviewaboutthatin七errelationship  
and the balanclngOfinteres七sis possible，but oftentwo polarizingviews dominatethe debate．One  
groupISOftenseenasadvocatingmaxiImmrightsofusefbrthedigitization，StOrage，andretrievalof  
infbrmation，andthoseperspectivesoftenstrugglewithpressuretoacceptlimitsontheabilitytodeploy  
newtechnologleSandtoinstitutedigitallibraries．Fromtheoppositeperspective，PrOPOnentSOfstrict  
PrOteCtionfbrcopyrightedworksarefbrcedtoreconciletherealitiesoffair11Seandtoidenti＆andaccept  
thoserightsthatbelongtothep11blic・Eveninanidealsetting，anyreCOnCiliationofthesetwoin七erests  
isoftenadefiantchal1engetotheobjectiveofeithersecurlngthefu11estrightstothecopyrightowneror  
PrOVidinganenvironmentforthefu1lestpotentialofdigital1ibraries．  
Moreover，digital1ibrariesareofcourseroo七edintechnologicalinnovationand七headvancement  
Ofscientificpossibilities・RarelydotheenglneerSanddesignersofthenewtechnologicaladvancespursue  
themwith asensitivity that they should somehowinhibittheirinventiveness because ofthe concern  
thattheirsoftwareorhardwaremaybe deployedinamannerthatmightrunafbulofcopyrightlaw．  
Consequently，themarchoftechnologymovesforwardwithallofitsalluringpossibilitiesfbrouradvanclng  
informa七ionsystems．  
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ⅠⅠ．The ConstructofCopyrightandtheExacerbationofCon負ic七．  
Tbunderscoreacriticalpoint，COpyrightintheUnitedStatesisafederallawcreatedbyCongress  
pursuanttoaconstit11tionalgrantofauthori七y・Thatconstitutionalprovisionisnotmerelyasourceof  
rawpower，butitisalsoanestablishmentofasocialprlnCiplethatthelawisideallyintendedtoadvance．  
AmericancopyrightlawwasfirstcreatedbyCongressin1790，earlyinthehistoryofourcountry．The  
ftderalcopyrightlawwasmostrecentlyfu11yrevisedin1976，butthe1976act hasbeen revised and  
amendedmanytimesintheintervenlngdecades・InterpretingthestatutesasenactedbyCongressand  
glVlngthemabroadermeanlngaSapPliedtospecificcircumstancesisthejobofthecourtswhichapply  
thelawtospecificcircumstancesincasesandcontroversiesthatindividuallitigantsmayface．  
ThegeneralparadigmofAmericancopyrightlawistoextenditsscopebroadly，butthentocurtail  
that scopewithaset oflimitationsor exceptions a1lowlngthe publicto use copyrighted materialsin  
certainways withoutinfringement．Theenorrnous breadth ofcopyright’s scopemay beseenfirst by  
therangeofmaterialsthatarenowsubjecttocopyrightprotection・Copyrightlawembracesmaterials  
thatmeettwoqualifications．TheymustbeorlglnalworksofauthorshipandtheymustbefiⅩedinany  
tangiblemediumofexpression・Thewiderangeofmaterials七hatthelawencompassesincludewritings，  
photographs，SCulpture，COmPuterPrOgramS，muSIC，anddigitizedtext，images，OrSOund・  
Onlyinrecent years hasAmericanlawfbrgone the requirement ofplacinga払rmalcopyright  
noticeon awork orregisteringthework with aftderalagency－the U．S・Copyright OfRce－inorder  
tosecure copyright protection．momtheviewofmostothercountries aroundtheworld，theUnited  
S七ateswaslateindropplngthoserequlrementSOffbrmalities・FromtheviewoftheUnitedStates，the  
transitionfromneedingtoclaimone’scopyrigh七tohavingautomaticprotectionhasbeenthesourceof  
tremendouslylmpOrtantbutsubtleconflictinbothourculturalandlegalexpectationsaboutproperty  
rights．Thischangetoautomaticprotectionisaradicalreversalofpreviouslawthatnowbringsunder  
copyrightanenormousraI柑eOfmaterialsthatwereo隼enpresumedtobewitho一れPrOteCtion，SuChas  
prlVateCOrreSPOndence，familyphotographs，ePhemeralmaterials，andevenmanypublications・  
TheeliminationofformalitiesasarequlrementforcopyrightprotectionhasbeenadifRcultad－  
justmentfbrmanyscholars，reSearChers，andlibrariansintheUnitedStateswhoareoftensurprised，if  
notshocked，tOlearnthatvirtual1yallofthematerialthattheymaynowea＄ilyaccessintheirtradi－  
tionallibrariesandintheelectronicdomainareinfactprotectedbycopyright．Thedistinctionbetween  
freeaccessandpublicdomainisonethatisdi缶cultfbrmanymembersoftheAmericancommunityto  
recognlZeandintegrateintotheirinfbrmationutilizationroutines・  
Once aworkhasbeendeemedtobeprotectedbycopyright，thegra・ntOfcopyrightgivestothe  
ownerthefullsetof”exclusiverights”：  
1．therighttoreproducetheworkincopleS；  
2．therighttodistributethosecopleStOthepublic；  
3．theright七omakederivativeworks；  
4．therightofpublicdisplayofcertainworks；and  
5．therightofpublicperfbrmanCeOfcertainworks・  
Upongranting七hatsetofrights，however，thelawnextproceeds tocreate alongseries of  
”1imita七ions”onthoserights．Thebestknownofthoselimitationsistherightoffairuse・Fairuseand  
avarietyofotherrightsareimperativetothesuccessofdigita11ibra・ries・  
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ⅠⅠⅠ．Copyright，sLimitationsandtheSuccessofDigitalLibraries・  
Manyofthelimitationsofowners，rightsunderAmericanlawareseenasapeculiarityofcopyright  
intheUnitedStates．Americanlawisgeneral1yregardedasgolngmuChfurtherthanthelawofmost  
othercountriesincreatingexceptionstotherightsofthecopyrightownerandgrantingrightsofuseto  
thepublic．Despitethatgeneralizationabouttherelativelybroadscopeoffairuseandotheruserrights  
intheUnitedStates，theserightsdonotgofarenoughtosatisfymostadvocatesofdigitallibraries・I  
wouldcontendthattheydonotgofarenoughfbrdigitallibrariestosaftlypursuetheinnovationsand  
servicesevenoncetakingintoconsiderationgrowlngOPPOrtunitiestolicenseaweal七hofmaterialfbr  
digitalstorageanddelivery・  
Themostprominen七exampleofthemeanlngOffairuseintheUnitedStatesisa1994decision  
ffomthe UnitedStatesSupremeCourt，Whichhaslittledirectmeanlngfbrdigital1ibrariesbutnev－  
erthelessrevealsatremendous amountaboutthe currentstatusoffairuse anditsgeneralconceptual  
underplnnlngS・rrha七decisionisknownasthe乃PrettyWbman乃case，OrmOreformallyentitledCampbell  
v．Ac肪RoseMusic．Inthatdecisionawell－knownsong，”Oh，PrettyWoman，”hadbeenwrittenand  
recordedbyslngerRoyOrbisoninthemid－1960s・Morethantwen七y－fiveyearslaterarapmusicgroup  
called”2LiveCrew”recordedaversionofthesong，bu七alteringtheinstrumentaltionandthelyricsin  
awaythatwereno七月．atteringtotheorlglnal・  
TheoriginalsonglSgenerallyunderstood asaballadre月▲eCting theromanticinterests ofone  
lonelymanashethinksaboutagoodlookingwomanwalkingpasthimandwhoturnsaroundtoglVe  
hima，SeCOndlook．The2I，iveCrewversionisarapsongthatexpresses asentimentaboutromantic  
relationshipsthathardlyre鮎ctsthesamevaluesandthesameromanticperspectivesastheorlglnal・  
Indeed，2LiveCrewchangesthelyricsconsiderable七oincludewhatonemightfairlycal1hostilecomments  
aboutwomeningeneral・Notonlywasthenewversionperfbrmedtoarapmusicstyle，butitwasalso  
largelyunderstoodasaparodyofboththeorlglnalsongand七hesocialvaluesitexpresses・  
Thecopyrightownersoftheorlglnalsongobjectedtothenewversionandsued2LiveCrewfbr  
copyrightinftingernen七・In1994theU・S・SupremeCourtruledthat七heparodyversionwasafairuseof  
theorlglnalsongandthat2LiveCrewcouldreleaseandsellcopleSOftherecordswitho11tPermission  
Oftheowneroftheorlglnalsongandwithoutanypaymentofroyal七ies・Howdidthecour七reachthis  
COnCl11Sion？It didsobyapplyingthefourfactorsthat thefair－uSeStatuteSaySOnemuSteValuatein  
determlnlnganyqueStionofwhetheranactivityisorisnotfairuse．Thosefactorsareasfo1lows：  
1．Thepurposeorcharacterofthe11Se；  
2．Thenatureofthecopyrightedworkbeingused；  
3．Theamountandsubstantialityoftheworkbeingused；and  
4，Thee鮎ctoftheuseonthema・rketfororvalueoftheorlglnal．  
Whilethislawiscalledintoactionibrsuchseemlnglyun1ikelyactivitiesasrapparodyversions  
Ofpopularsongs，itisalsothelawthathasbeenusedtosanctionthemakingofcopleSOfarticlesfbr  
interlibrarylending，themakingofcopiesfbrlibraryreserveoperations，thecuttingandpastingofdigital  
materialsfbrthecreationofmultimediaworks，thetransmissionofperformancesofdisplaysinpursuit  
OfdistanCelearnlng，andtheinclusionofpieces ofcopyrightprotected materialsonInternet sites．In  
thecontextoflibraryservices，SCholarship，teaChing，andresearch，WeknowsurprlSlnglylittleaboutthe  
actual1egaldefinitionoffairuse・Fairuseisinvokedinnearlyeverylmaginablecircumstancetojustify  
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OrnOtjustifyavarietyofactivities・Yttvirtuallynoneofthecommonactivitiesthatmightgiveriseto  
ffequentquestionsaboutfairuseactual1yhasbeenthesubjectofanyjudicialru1inganywhereinthe  
UnitedStates・Asaresult，themeanlngOffairusefbrdigi七al1ibrariesisstillaquestionopentoextensive  
andoftenvlgOrOuSdebate．  
ThefewcasesofanyrelevaJnCefbrinterpretingfairuseo鮎rthese，perhapsover－Simplified，gen－  
eralizations：  
Thecreationofphotocopiedcoursepacksoflengthyexcerptsffombooksforcollegesanduniversity  
COurSeSisnotfairusewhenundertakenbycommercialphotocopyshops．  
Alibrarymayusefairusetomakephotocopiesofarticles丘omJOurnalsfordeliverytorequesting  
Partiesnotpresentatthelibraryinthenameofinterlibraryloan，Subjecttopractical1imitson  
the丘equencyofrequests．  
Onepublicationmayincludelengthyexcerpts丘omanearlierpublicationifthefirstworkisout  
Ofprint andthesecondworkisseekingtomakecriticalcommentaryofit．Evenshortexcerpts  
maynotbeallowediftheorlglnalworkisnotyetpublished．  
AschooIsystemmaynotmake，andretainfbrlongperiodsoftime，rePrOductionsofeducational  
fi1msandvideotapesfbrusebystudents．  
ApublicationmaylnCludeafact－basedchartorgraphfromanotherworkiftheuseispartofan  
ed11Cationalpublication．  
In additionto the broadand且exiblegeneralities offairuse，the United States Copyright Act  
includesseveraladditionalprovisionsofimporta，nCetOlibraryfunctions：  
SectionlO80fthe U．S．Copyri苫ht Act allowsmostlibrariestomake slnglecopies ofwbrksfor  
Studybypatronsorfbrpreservationofdeterioratingordamagedworks．Thisstatutealsoincludes  
aprovisionallowlnglibrariestomakecopleSOfmaterialsfbrsharinginthe nameofinterlibrary  
loans．AlthoughthelawmaybemostoftenappliedtothemakingofphotocopleSOfprintmaterials，  
itis alsoapplicabletomanyothermedia，1nCludingaudiovisualanddigitalworks．  
SectionlO9allowsnonprofitacademiclibrariestoengageintheren七ingandlendingofalltypes  
Ofmaterials，includingsoftware・  
SectionllOallows’displaysandperfbrmancesofalltypesofworksintheface－tO．faceclassroom  
setting・Thissectionalsoallowsdisplaysofworksandperfbrmancesofsometypesofworksinthe  
contextofdistancelearnlng．ThetechnologlCalinnovationsindigital1ibrariesareanimportant  
supporttothegrowlngdemandsfordistancelearnlngbyourinstitutionsofhighereducation・This  
statutoryprovisionwillprovetobeofenormousimportanceinthes11CCeSSOfdigitallibrariesin  
supportofeducationalprograms・Thisstatutewi11alsoeventual1ycomeunderenormouscriticism  
asusersbegintodiscoverbo七hitscomplexityanditssevere，a・rbitrary，andtechnologicallyna‡ve  
limitations．  
Section121is anew provisionthatallows certaininstitutions tomake copies ofmateriaJIsin  
ordertomeettheneedsofpersonswithvisualimpalrmentSWhoareunabletoseeorreadbooks，  
audiovisualworks，andothermaterials．  
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Overal1，theseprovisionsoftheU．S・COpyrightlawindicatenotonlythatimportantrightsofuse  
areembodiedinthelawoutsidethegeneralitiesoffairuse，butalsothatthescopeoftherightsofuse  
aresubjecttoreviewandamendmentbycongressionalaction・Justastheseprovisionshavebeenadded  
andchangedthroughtheyearssincetheorlglnalpassageofthe1976CopyrightAct，WeCanbecertain  
thatotherchangeswillbeforthcomlngaSthecon丑ictbetweencopyrightlawandtheimplementationof  
technologyfbrdigital1ibraryservicecontinuetogrow・  
ⅠⅤ．The Fu七ure ofFair Use．  
Theunsettlednatureoffairuseandthelackofjudicialru1ingstoclarifyitsmeanlngforcommon  
libraryandeducationneedsgaNerisetodemandsatthetimeofpassageofthe1976CopyrightActfor  
thecreationofguidelinesthatwouldpurport tointerpretandapplyfairu声e・Fbursetsofguidelines  
emerged in the ensuing few years. 
Theearliest set wasthe so－Called”ClassroomGuidelines”which，inmeticulous andexacting  
terms，defined the amount ofmaterialthat aninstructor may photocopyfor distribution tostudents  
inhisorherclass．Anotherset ofearlyguidelinesdetai1edtheamountofprintedandrecordedmusic  
that aninstructor couldreproduce fbrin＄truCtionalpurposes・Afbw years afterpassa．geofthe1976  
Actcamenegotiatedguideline＄fbrtheuseofvideotapesrecorded丘omtelevisionbroadcastsandlater  
usedintheclassroom・Thefourthset ofearlyguidelinesde七ailed七helimitsfbrmakingpho七ocopleS  
Ofjournalarticlesfbr deliveryin the context ofinterlibraryloanservices pursuant to provisions of  
SectionlO80ftheCopyrightAct・TheILLguidelinesareknownasthe”CONTUGuidelines，”having  
beencreated andissuedbyagroupknownasCONTU7七heCommissiononNewTbclmologlCalUses  
OfCopyrightedWorks・Theotherthreeguidelines，bycontrast，Weretheresultofnegotiationsamong  
educators，1ibrarians，publishers，author＄，andotherprivateinterestedparties・  
Inthemanyyearssineethedevelopmentofthoseguidelines，theyhavebeenthesubjectofmuch  
debateabout七heirappropriatenessandftasibility．TheILLguidelinespthe”CONTU Guidelines”－  
havebeenthesubjectofaseriesoffairlygoodexaminationsabouttheirpracticale鮎ctatlibraries．The  
ClassroomGuidelineshavebeenrefbrencedina食wcourtcases，buttheyhaveneverbeenendorsedby  
acourtnorreadintothelaw・Infact，atleastonecourtdecisiondrewoneslgnificantelementofthe  
ClassroomGuidelinesintoseriousquestion・Moreover，theClassroomGuidelinesespeciallyhavebeen  
thesubjectofrigorousandcriticalattackfortheirunrealisticlimitsandtheirques七ionablerelationship  
toanhonestinterpretationoffaiトuSelaw．  
DespitetheshortcomlngSOfguidelines丘omthepast，thepressurebysomepartieshrnewguide－  
1inestoaddressdigitalissueshasglVenrisetoanongolnge魚）rtkn0wnaStheConferenceonFairUse，  
Or乃Confu・”Confuis，1ikethenegotia七ionsofthepast，agatheringofprivatepartieswithaninterest  
intheapplicationoffairuseandtheoutcomeofanydecisionaboutguidelines・Thenumerousparties  
engagedintheConfunegotiationsincluderepresentation企omthemanycopyrightindustriesaswellas  
themaJOrOrganizationsrepresentingeducationandlibraries・Fbllowlngnearlytwoandahalfyearsof  
negotiationanddebate，anInterimReportissuedinDecember1996includedproposedfair－uSeguidelines  
fbrthreebroadareas‥thecreationofdigitizedvisualimagesforinstruCtionalpurposes；thedevelopment  
Ofmultimediaprojectsfbreducation；andthetransmissionofworksindistanceeducati。n．Thedelicate  
andhazardousnatureof七hesubjectmattermeantthattheConfuparticipantswereunabletoreachany  
COnSenSuSwithrespecttotwoofthemostimportantareastha七itaddressed‥thedigitaltransmission  
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ofmaterialsinthenameofinterlibraryloan，andthecreationofelec七ronicreservesystemsembodying  
selectedreadingsforeducationalpurposes・  
TheDecember1996reportwasaninvitationtointerestedpartiestoindicatewhethertheywere  
prepared tosupport or not support the proposed guidelines・As ofthiswriting，One trend wasun－  
questionablyclear．MostmaJOrnationalassociationsrepresentingeducationalinstitutionsandlibraries  
wereopposlngal1threeoftheproposedguidelines・Somelibraryandeducationgroupswere＄upPOrting  
thedistancelearn1ngguidelines・Someofthesmal1eror morespecializededucation associationswere  
supportingthemultimediaguidelines・Thecommercialpublishinggroupsweregeneral1ysu・PPOrtingthe  
multimediaguidelines，buthadtakennopositionasyetwithrespecttotheothertwo・Onlytwoconclu－  
sionsseemsaftatthistime．First，nOStrOngCOnSenSuSisemerglngarOundanyinterpretationoffairuse  
foritsapplicationtodigitalmedia．Second，themaJOreducationandlibraryassocia七ionsarer毎ecting  
theseparticularguidelines．  
Ytt，Onethesis ofthispaperis七hatfairuseis cruCialto thegrowth ofdigital1ibraries・Fair  
useisalsovitaltothesuccessfu11icenslngOfmaterialsundertermsthatcanhelp avoidtheproblems  
associatedwithanunsettledfair－uSelaw．TheoppositionbythemaJOrlibraryandeduca七iongroupsto  
theproposedfair－uSeguidelinesevidencesoneofthepeculiarironiesoffairuseunderAmericanlaw・Its  
uncertainnaturemaybeunsettling，butitslackofdefinitionisinfa・CtaSOurCeOfthelaw，sstrengthand  
importance・Theuncertaintyaboutfairusemayinfact becrucialfbrthepurs11itofexperimentation  
withdigitalmaterialinthecontextoflibraryservices・Thelackofspecificdefinitionoffairusemeans  
thatproponentsofdigital1ibrariesarefreeto七estthelaw’sapplicationandmeanlngandtoexperiment  
withdiverseinterpretationsinordertofinddefinitionsthatbestservetheadvancementoftechnology  
andlibraryservices，Whilealsofindingacceptabili七yintheevoIvingrelationshipbetweenlibraries，their  
users，andtheprovidersofprotectedcontent・  
Ⅴ．TheVAlueandLimitsofLicensing．  
Inlight of七hetenuousnatureoffairuse andthepaucityofrelevantcases，andgiventhein－  
creaslnglycontractualnatureoftherelationshipbetweenlibrariesandvendorsofinfbrmationresources，  
suppliersandusers ofagreat dealofmaterialswithinthe contextofdigitallibrariesareturnlngtO  
agreementsorlicensestodefinethetermsofuse■Yetthee鮎rttodeRnetermsofuseofprotec七ed  
materialsbylicensehasmovedattentionbackinafullcircletothefoundationofcopyrightand臨iruse・  
Infact，anunderstandingoflegalrightsofuseundercopyrightlawisgenerallythemostreliableand  
mostrationalstartingplacefbrthenegotiationoftermsもoincludeinlicenses・Thelicensecaninturn  
beacruCialandimportantmeansfbrdefiningthetermsofuse，ParticularlyiffairuseisofunCertain  
scopeorapplicability・Nevertheles＄，1icenslnghasbeenofonlylimitedsuccessasameansfbrde血ing  
therelationshipbetweencopyrightownerandtheuserofmaterialsaccessibleinadigital1ibrary・  
Onefundamentalbarriertotheestablishmentofwidespreadlicenslnghasbeentheprolif占ration  
ofdiverselicenseterms．UnderAmericancopyrightlaweachcopyrightownerisentitledtomakethe鮎s七  
salvoindefininglicenseterms．There女）re，eaChcopyrightownerisfteetostateandstandbydistinct  
termsthatmaybearlittlerelationshipもothelicenslngtermSPurSuedbyothercopyrightproprietors・  
TheUnitedStateshasrelativelyli七tlecapacityforcollectivelicenslngOfcopyrightedworksbrtwo  
reasons．First，theUnitedSta・teShasatraditionofindependentpropertyownershipandmanagement，  
witheachpropertyownerfreetodeclarehisorhertermsofcontrol・Second，theUnitedStatesalsohas  
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areasonablyefftctivebodyofanti－truS七Iawwhichfbrbidscompetingparties丘omagreelngtOtheterms，  
COnditions，OrPricesonwhichtheywilldobusinessinthesamemarketplace・Consequently，COpyright  
OWnerSmaynOtagreewithoneanothertolicensetheirsoftware，teXt，OrOthermaterialsonsimilarterms  
OratSimilarprlCeS．  
FbrthelicenslngOfphotocopyandsomedigitalreproductionrightsoftext，the UnitedStates  
doeshavethe Copyright Clearance Center（CCC），Ourequivalent ofthevarious”reproductionrights  
Organizations”establishedin many countries aroundthe world．The CCC does act as the c011ective  
licenslngagentWithrespecttoasmanyastwomilliondifF6renもpublications丘ommanydi鮎rentpub－  
1ishers・AlthoughtheCCCmayfunctionasacollectiveagentinordertoeasetheprocessofidentibTing  
apartythatmaygrantrightsandstateftes，theCCCisnotallowedtoestablishorevendiscussgeneral  
aspectsofthetermsorpriceswithitsmembercopyrightowners．Anye鮎rttofacilitateconsistencyof  
PrlClngOrtermSCOuldeasilybeconstruedasaviolationoff6deralanti－truStlaws．  
Bycontrast，theUnitedStatesdoeshaveseveralcollectivelicenslngagentSforperfbrmancerights  
Ofmusic・TwoofthosemajororganizationsareBroadcastMusic，Inc・（BMI）aJndtheAmericanSociety  
OfComposers，AuthorsandPublishers（ASCAP）・ASCAPandBMIdoactaslicensingagentsonbehalf  
Ofnumerouscomposersofmusic，andtheyareabletoestablishrelativelyconsistenttermsandprlCeSfbr  
thelicenslng・Whentheseorganizations鮎stengagedinsuchlicenslnginthe1930s，theywerepromptly  
Chargedwitha・ntitruStViolations・Theyeventual1ysettledthosecasesbyagreelngtOOVerSightbythe  
COurtinorder to ascertain that their uniformlicenslngtermSWOuld notinhibitcompetitionfor the  
e鮎ctivelicenslngOfmusicalcompositionsinthemarketplace・Whilesuchcourtoversightisapossibility  
forunifbrmmanagementoflicensingofprint anddigitalmaterialsthroughtheCCC，theCopyright  
ClearanceCenterwouldundoubtedlynotwanttopursuesuchactionfbrmanyreasons・Amongthose  
reasonsistheextraordinaryexpenseofanylitigationwithnocertaintyoftheoutcome・  
Thus，Whilelarge－SCaleco11ectivelicenslngmaySlmPlifyandinfactgreatlyencouragethecreation  
Ofdigital1ibtaries，CO11ectivelicenslnglShotalikelypossibilityinthenearfutureunderAmerica云1aw．  
Thecreatorsofdigital1ibrariesmusttherefbreturnOnCeagaintotheconstruCtOfcopyrightlawinorder  
toidentifytheopportunitiesthatmaybeal1cwedunderfairuseandotherstatutorilyestablishedrights  
ofuse．  
ⅤⅠ・TheSurviⅦlofDigitalLibrariesandtheHarmonizationofCopyright  
Law．  
AmajorforceonAmericancopyrigh七1awhasbeenthequestforharmonization－theurgeto  
reviseandrecastAmericanlawinorder七oachieveagreaterdegreeofconsistencywiththecopyrightlaws  
OfothercountrieswheretheUnitedStatesmayconductsubstantialbusiness・Consistencyofthelawis  
anidealmaniftstinmanywaysinmanyareaSOfthelaw・Consistencyallowsforgreaterpredictability  
andfbrmoreunifbrmdecision－makingasonedoesbusinessinmultiplejurisdictions．Nevertheless，もhe  
pursuitofharmonizationalmostalwaysinvoIvesaselectharmonization・Rarelydoesastatefbrf占ital1  
Ofitsdistinctivelegalattributesinordertoadoptaffameworkprovidedbyanothernationjustfbrthe  
purposeofconsistency・LawmakersinevitablymakedecisionstoacceptcertainelementsofaNai1ablelaw  
and toavoidothers．  
ThemarchofharmonizationanditsinAuenceonAmericanlawisnevertheless clearinmany  
respects・Themostsignificantrecent changeinAmericanlawis adirectresultofharmonizationand  
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thedecision by the United Statestojointhe Berne Convention．This change wastheeliminationof  
theso－Cal1edfbrmalitiesforsecurlngCOpyright．Asdescribedearlierinthispaper，untilrecen七years七he  
UnitedStatesreq11iredthatpublishedworksberegistered andthattheyincludeacopyrightno七icein  
ordertosecure copyrightprotection．Absentthosefbrmalities，thecreatorofanewworkriskedloslng  
allprotectionandplaclngtheworkinthepublicdomain．Ingradualsteps，Americanlawdroppedboth  
ofthoseformalities，untilin1989thelawcomple七edtheprocessbydropplngtheformalitiesentirelyin  
ordertocomplywithrequirementsofjoinlngtheBerneConvention．  
Manyother Berne Conventionmembers丘omaroundtheworld，however，areSharplycriticalof  
the United States because，lnOur OWn reluctance tochange along－Standing traditionaldoctrine too  
radica11y，Ourlawcontinuestoencourageregistrationandcopyrightnotices・Whileonemaystillown  
thecopyrighttoaworkthatfu11ylacksthefbrmalities，thefbrmalitiesdoprovideimportantpractical  
andlegalbene丘ts・Onemustregi＄teraWOrkbefbrefilingalawsuitatall，andiftheworkwasregistered  
befbretheinftingementtookplace，aCOPyrightownerhasimportantadditionalremediesfbrsuccessfu1  
in＆ingementlitigation，nOtablytherighttorecoverstatutorydamagesinlieuofactualdamagesandthe  
abilitytoaskthecourtfbrreimbursementofattorneysftes・Asaprac七icalmatter，Withoutthosetwo  
financialremedies alawsuit maybefarmorecostlytopursue thanitmaybe worth．Onemayowna  
copyrightintheUnitedStates，butwithoutregistrationもhecopyrightmaynotbeworthenfbrclng・  
AnothermaJOrChangeinthenameofharmonizationwasthechangeofthetermofprotectionin  
theUnitedStatesftomaninitialtermoftwenty－eightyearsofprotectionfo1lowedbyarenewaltermof  
anadditionaltwentyTeightyearsfbrpublishedandregistered works・Thetermofprotectionformost  
worksintheUnitedStatesistodaythesameasthete旺navailableinmostothercountries aroundthe  
world：thelif60ftheauthorplusfiftyyears．Suchadurationformulare且ectsthesteadytransi七ionfrom  
copyrightasa”propertyclaim”tocopyrightasapersonal，Perhapsnatural，right・  
HarmonizationisalsoshapingAmericanlawinwaysthatarealsoimportant？butlessprominent・  
BecauseofthecomplexnatureofaconstitutionalfoundationfbrAmericancopyrightla扉，bootlegsound  
recordingsofperfbrmanceslackedanycopyrightprotection，1eavlngCOmPOSerSandperfbrmerswithweak  
legalrecourseagainstpersonswhotapemusicalperfbrmancesandsellcopleS■Today，bootlegrecordings  
areunlawfu1intheU．S．，butnotasacopyrightviolation．ThatlawisenactedbyCongressasaneXerCise  
Ofitsmoregeneralpowerstoregulatecommerce・  
Harmonizationeffbrtsconもinue，andtheycontinuetochallengethesocialimplicationsofcopyright  
protectionandthedebateinCongressover possiblestatutoryprovisions・Somecountries aroundthe  
worldhaveextendedthetermofcopyrightprotectionftomlifboftheauthorplus紙yyearstoliftof  
theauthorplusseventyyears・BillsinCongresswouldreviseAmerican1awtoprovidethelongerterm  
ofprotection・Fortunately，manymerhbersofthepublicandofCongressbaverecognizedthatextending  
thetermofcopyrightwouldhaveseverelydetrimentalconsequencesfbrtheadvaIICementOfknowledge  
andlearnlng・恥rmextensionmaybepromotedinthenameOfharmonlZlngAmericanlawwiththelaws  
ofothercoumtries，butitislittlemorethananaggressivereachfbrmorerevenuebyaftwcopyright  
owners，WhileimposlngtWentyadditionalyearsofsevererestrictionsonanenormousrangeofmaterials  
thatoughtnottobeprotectedatal1・  
Thepowerofthe argumentofharmonizationcarriesenormousintuitiveloglCandsuperficial  
appeal，SuChthatithasbeenusedbyAmericanintereststourgerevisionsofinternationaltreatiesin  
orderthattheUnitedStatesmayinturnbecompelledtochangeitslawsaccordingly・Forexample，a  
basictenetofAmericanCOPyrightlawisthatnocopyrightprotectiona・PPliestofactsanddata・Some  
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maJOrPrOducersanddistributorsofdataresourcessoughttohaveCongressenactlaw，Separate丘om  
copyrightlaw，thatwouldprovideasuigenerissetofstatutesfordatabaseprotectionbeyondwhat  
copyrightmaybeabletoaffbrd・AdvocatesofthatprotectionwerenotsuccessfulinurglngCongressto  
act．Facedwith七hatdefeat，theycarriedtheproposaltotheWorldIntellectualPropertyOrganization  
inDecember1996，Seekingtohavedatabaseprotectionincludedininterna七ionaltreatiestowhichthe  
UnitedS七ateswasaparty・Theexpectationwasthatifdatabaseprotectioncouldbeincludedasatreaty  
requirement，CongresswouldbefbrcedtoenactthecorrespondinglawinthenameOfharmonization  
eventhoughCongresshadbalkedatenactingthelawonitsmerits・Thegoodnewsisthatthenations  
oftheworldparticipatingintheWIPOnegotiationsinlate1996rqjectedtheefrbrttoincludedatabase  
protectioninthemulti－nationaltreaties・   
VII．ImplicationsfbrDigitalLibrariesandthePublic・  
Digital1ibrariesexisttoprovideinformationtomeettheneedsofinformationusers・Copyright  
lawseekstobalancetheencouragementofthecreationandthedisseminationofinfbrmationresources  
withtheneedtoprovidepublicrightstoaccessandutilizethoseresources・Y鴎manyofthetrends  
identi＆inrecentyearsinthecontextoffairuseandtheharmonizationofcopyrightlawshowsadominate  
七rendtowardadditionalrestrictionsontheabilityofdigital1ibrariestoservetheirpublicneeds・Narrow  
interests havesough七to＄eVerelyconstrain七hefu11rangeofmaterialsinthenameofcopyrightterm  
extensionanddatabaseprotection・Strongnegotiatingpartieswithinfluenceandorganizationbeyond  
thatoflibraryandeducationgroupshavesoughttoinhibitandc11rtailtheapplicationoffairusetothe  
digitalenvironment．ThesetrendsareacruCialblowtothevalueoftechnologyandthecreativitythat  
hasprovedvaluabletotheeconomiesofnumerouscountries・Ultimately，however，Whenthelawseeks  
toconstraintheteclm0logyandservicesofdigitallibrariesandtheadvancementoflibraryservicesand  
educationalopportuni七ies，thepublicsufftrsthroughthediminutionofthegrow七hofknowledgeandthe  
availabil卸ofin払rmationresources・  
VIII．Implica七ionsfbr七heFutureofCopyright・  
These trendsalso revealsome cruCialrede£nitions ofthefundamentalcharacter ofAmerican  
Copyright La，W．First，七he trends evidence ashiftingofthein触ence ofkeystakeholders ffomthe  
dominanceofthep11blicinteresttothedominanceofaftwpowerfu1andwell－placedcommercialinterest・  
Second，atleastunderAmericanlawthesetrendsshowashiftaway丘omalawfb11ndedontheauthorityof  
CongressgrantedbytheCopyrightClauseoftheU・S・Constitution・Thisshiftisofenormousimportance  
becausetheCopyrightClauseasdescribeda．bovedoesnotmerelyempowerCongresstomakecopyright  
law，butitempowersCongresstomakethatlawpursuanttothesocialobjectiveofpromotingtheprogress  
ofknowledgeandlearnlng．Congressionalpowertoprotectabroadenedarrayofintellectualproperty  
worksisslowiybecomingrootedinamoregeneralprovisionoftheConstitutionknownasthe”Commerce  
Clause，”oryetanotherprovisionknownasthe”neatyClause・”Thosesourcesofcongressionalpowers  
includenostandardstogovernthesocialimplicationsofinfbrmation・Ultimately，abroadimplication  
forcopyrigh七isageneralshiftawayftomthesocialgoalofpromotingtheprogressofknowledgeand  
learnlng七oanunbalanceddominationofthegoalofcommercialprotection，muChtothedetrimentto  
theimportanceofthepublicinterestandthesuccessofdigitallibraries・  
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